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parliament, when he was given a savage sentence of 1656 branding, scourging, and imprisonment. Now the Instrument conferred no judicial powers on the House, and the claim to them could only be defended by overriding the Instrument and harking back to the rights of the old parliaments. " We have all the power," said one member, " there was in the House of Lords, now in this Parliament." This was a challenge which Oliver could not refuse, for it outraged not only his clemency but also his reading of the new constitution. As he had interfered the year before to save John Biddle the Socinian, so now he intervened on behalf of Naylor. On December 25 he wrote to the Speaker : " We detest and abhor the giving or occasioning the least countenance to persons of such opinions and practices. . . . Yet we, being entrusted in the present government on behalf of the people of these nations, and not knowing how far such proceedings (wholly without us) may extend in the consequence of it, do desire that the House will let us know the grounds and reasons whereupon they have proceeded."1 The House made no reply, but it persisted with the sentence, and the most that Oliver could do was to try to alleviate the prisoner's sufferings.2 The position was grave, for the authority of the Instrument had been flouted, and Oliver under the Instrument had no power of restraint. He began to realize the need of an upper chamber to review the doings of the lower. " Here is your power asserted on the one hand," said a member; " the supreme magistrate on the other hand desiring an account of your judgment. Where shall there be tertius arbiter ? It is a hard case. No judge upon earth." 3

The majority of the soldiers were with Oliver in Naylor's case, for they saw in parliament's behaviour a tendency to add to its powers and an attack upon toleration. The fate of the major-generals widened the breach with the civilians. A bill was introduced to continue the system of decimation, which the lawyers
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